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A rio N of Denen Macdonald . 11 


n Edidburgh, one of the truſtees, aud factor for * 2 
he other truſtee, of the deceaſed 'Matthew Maca- 7. «fm ? 


O99 Uter ſorrierirhe PEW in Gn Purſuer, Neff * 
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FINHAT the etitioner, "2s fadler for the euer of, 7 > hh " 
the ſaid. Matthew califier, braught an action a- 2 — well 7 
aul ſome of the defun@t's debtors, and, amongſt. TL . „ 
At others, againſt-Colonel nder Campbell young- — 2 
er of Bargaldine, for payment of . 73 14.6 x Sterling, as 22 N 
e balince remaining due of, an agcount of * 133, for für- N 


niſhings in broad cloth, commeneing eh June 1763, 14 — 5.42. 
endi ag the 24h Auguſt - 1755. WF hatig beem given 5 or Thee hed 


two 5 ments, one of L. 30 on pril 1764, a 

vog cooker © the like” ſm od 7th. June 1765. 4 fix . A 

Aion having. es before the aa e Auchinleck Saal AL 2 Wann 
a 


nary, of e courſe, th efender all regt in abſence. to 2 72 Cv 
go out 1 him; bus thereafter Gore repreſentation, i in. EI AD 

which. he alledged, That . belides the te payments above. L 
1 1 be had made another of LO Sterling ; and he ſands 8 


ed preſcription, as the aclion at t Woner's inſtance. ba 
not been commenced until the 1769 hk, was BY, Pai 
to be. anſwered ; and a- 


three dS of the furniſhings. * 
This er enen was ordaineg 
jongſt with the anſwers, there wert re ede two letters from 
the defender to the petitioner, ons in Norember 1768, and 
the other in April .1 769 in both 'of which. he promiſes to 
ſettle accoungs. with him: and t Lord- Ordinary haviog 
thereafter-adviſed the Teppelematian,, wah. anſwers, replies, 
and duplies, his Locdihip was pleaſed, o of bis, date, to, pro: Jan 31. Emerg on 2 
nougce the fo gap Fallo wing interlocutot · ue i 223 31 — Vu 4 
d Ordinary . havi . confidered” this. — 
4 Da- anſwers . replies, and duplies, finds, 4% + . 
© That P52: "wid 1dt 
af 1 2 
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That the defender dos not deny any af the Articles of the 
© avevgnr libellecꝭ on; and-thatthns | keen of the! 214 of No- 
> vember. 1768, bears only à promiſe to ſettle grdoims;; yet 
4 that letter bears date after the preſcription of three years 
from the laſt article vs run, eonſequently, qui ſettling the 
JLacceunts, the defender did att paſs from his legal > ny 


We tons; and that the defender, when de clones the the 
„ furniſhings, avers, that be paid 120 pounds in part, and 


the purſuer does not offer to redargue that allegation, by 
„the defender's writ or oath, ſuſtains the defence to the ex- 
tent of che I. 120. But finds the defender liable for the 
„ pbalanee of L. 13: 4:64 Sterling, with intereſt from the 
_ «'4 4th of February 1965, being one year after the laſt ar- 
« ticle of the account; und decerns . 
' Againſt the above interlocutor the. peritiomer preferred a 


Ang 4- 1770. repreſentation ; and the Lord Ordinary, of this date, was. 


. to pronounce the following interlocu tor. 
The Lord Ordinary having again confidered rhisrepre- 
« ſemation, with the anſwers and replies, and ſpecially,” that 
the defender s letters promniſing to ſettle accounts, were 
« wrote: aftet the threr years were expired, ſo cannot be 
pleaded by the purſuer, to have occaſoned the delay of the 
— till che preſcription was run; and a8 it . 
« ledged, that the defender had ever ſeen the actount pu 
_ 4 ſued on, ſo that the defender, who admits he owes a foal 
« balance to the purſuer, cannot be underſtood, by agreeing 
to ſettle accounts, to have admitted the juſtice of this whole 
account, and to have paſſed from any objections he had a- 
gainſt the extent of it, adheres to the former imenlocutor, 
and refuſes the deſire of the repreſentation.” 
Againſt the above interlocutor the petitioner preferred a 
third repreſentation,»and alongſt therewith, there was produ- 
ced another letter from the defender, dated 224 January 1765, 
while the account was current, directed to the defunct him- 
ſelf, deſiring to ſend his account, and promiſing payment; 
and in this letter the defender ane ſome more goods, 


which were alſo ſent him. 
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IcH he Lord Ordinary i the repreſemtation, to bean- 
ſmeared, and: the) ao fwers ſpecially to obwiate che argument 
from the:defender's:letter to Mr Macaliſter an the 17 6gpchofore 
tha preſetiption wag rum and to ſet forth ſpetially the time, 
manges, and place, the payments centtoverted art ſaid to 
hare been made: and the defender having in his anſwers con- 
deſceudeti, that the payment had been made in November 
or December 1765, and that he got the money from his agent, Dec. 15.1770 
for a draught on Henry Davidſon, his Lordſhip; pronounced 

this other interlocutor. T3,” 18 . «1149 <©£ 155 n9t9b 543 * 

The Lord Ordinary having again conſidered this repte- 

© ſentation; with the anſwers, and that the letters now found 

ed on by the purſuer, by the defender to tho deceaſed Mr 
Macaliſter, in the 1765. which while commiſſioning cer- 

tain goods therein mentioned, likewiſe deſires him to ſend 

4+. his account; telling him he was to get caſh; and therefore 

« defires the account to be ſeatin x fe days after, is not ſuf- 

+. ſieient to make the claim laſt for forty years 3 but that the 

+. fame having not been ſued for within three years of the 

laſt article, is now only to be aſcertained by the deſender's 
«writer oath; and therefore adheres to the former inter- 

La locutor and refuſes the defire of the repreſentation . 

The petitioner begs leave to bring theſe interloeutors under 

your; Lordſhips review; as he humbhy apprehends, there is 

not. in the ꝓreſent caſe, any room for the plea of preſcription. 

The two firſt interlocutots pronounced by the Lord Ordi- 

nary, ſeem to have been founded on this ſpecial circumſtance, 

That the letters produced not having been written within three 
years of the furniſhings, v ere not ſufficient: to interrupt the 
triennial preſcription; But the force of this defence is removed 

by the letter written by the defender to the defunct upon the 

ad January 1765. while the account wag current; in which 

he deſires bis account to be ſent,” and promiſes payment. 
With regard to the rates: Aeciuendi in che laſt interlocutor, 

That the letter an 1765 is not ſufficient to interrupt the pre- 
ſorĩption, the petitioner would with great deferenet obſerve, 

that the act of parliament which allows the:trienniab preſerĩp- 

tion, regards only ſuch furniſhings as are to be proved by 

witneſſes, 


U 4) 

j 
witneſſes, - and not where furniſhings. are, ſupported by written 
documents. And in che preſent” caſe;; the petitionershambly 
approtibnds,” that the Udfender's letter written irGages; ace = 
 knowledging the account, and promiſing paymtat, is ſuch a 


ong t has 


written document as to bar the plea of 2 - 
ps. The petitioner 


been repeatedly found by your Lordſhi 


vol. 2. p. 129. will mention à caſe or to, as taken don in thetDiftionary. 


„ Furniſhing, after'three- years, cannot be proved by wit- 
« ngeſſes, either by way: of action or exception but a man 
„having wrote a letter to a merchant, deſiring him fur 
&« "necefſaries to his wife, and to place it $0 hit acrum, che p 
«| ſuit here being fonnded upon writ, the quantities were 
found provable by witneſſes, even after three years; 5th 
4 July 1687, Dickſon contra Macaulay.” ebe 
Here your Lordſhips will pleaſe to obſerve, that a letter 
giving a general commiſſion to furniſh, was ſuſtained as a 
written” document, ſufficient to interrupt the preſcription with 
regard to ſubſequent furniſhings; and the preſent caſe is 
much ſtronger, as the acknowledgement in the letter 1765 is 
to the furniſhings. * 22 an 42 $4: 
hat the letter mentions only an account in general, with- 
out referring to the particular articles, cannot avail the de- 
fender; It is the uſual way of writing on this ſubject j and 
it would have been very extraordinary, if a cuſtomer, im a let- 
ter promiſing payment of his account, ſhould take notice of 
all the different articles furniſhed. In the caſe juſt mention 
ed, tke commiſſion: to furniſh: was in general. And your 
Lordſhips have been in uſe to find, that à general acknow- 
ledgement of an account due, was. ſufficient to interrupt 
the triennial preſcription; rn the 20th February 
1708, Elliot cuntra Veach. 6 caſe is taken dowu by Mr 
Forbes thus. In the purſuit at the inſtance of Gideon El- 
« lior; againſt the repreſentatives of Captain William Veach, 
for payment of an account of medicaments Furniſhed by 
the purſuer to the defunct, rhe; Lords found, That the 
three years preſcription of the ſaid account, quaad modun 
4 proband; by witneſſes, was interrupted by a letter from him 
| Fs r ela the * to 
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1 — is ir alle ech that the like Tpeciality. occurred 
in the cuſe of Chalmers, ciough the ſamg/deciſſon' was pro- 
nounced. N ro * 1 1ST. Aki * 
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cherefort te take nojiee of Fuck forniſhings,, 
made 857 e 3740s as\ 8 not lache in c- 
ſequerice'of the above And with regar ard to theſe, the 
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noted o ie ut introduced 1 poſitive law ſolely, 
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